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IN THE MATTER OF THE FORMAL
COMPLAINT OF QWEST CORPORATION
AGAINST ARIZONA DIALTONE, INC. TO
ENFORCE ITS INTERCONNECTION
AGREEMENT.
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On December 17, 2007, Qwest Corporation ("Qwest") filed with the Arizona Corporation

Commission ("Commission") a Complaint against Arizona Dialtone, Inc. ("Arizona Dialtone"). The

Complaint stems from a dispute between Qwest and Arizona Dialtone over implementation of the

Federal Communications Commission's ("FCC's") Triennial Review Remand Order' ("TRRO") and

amendment of the Interconnection Agreement ("ICA") between Qwest and Arizona Dialtone.

Also on December 17, 2007, Qwest filed with the Commission a Petition for Arbitration

under 47 U.S.C. § 252(b) and Arizona Administrative Code ("A.A.C.") R14-2-1505 ("Petition"),

arising out of the same dispute.2 This matter has not been consolidated with the Arbitration matter.

On August 6, 2008, Decision No. 70460 was issued in the Arbitration matter, ordering Qwest

and Arizona Dialtone to enter into an ICA amendment including Qwest's language, as modified in the

Decision, for the ICA amendment sections in dispute. The Decision required Qwest and Arizona

Dialtone to submit the signed ICA amendment to the Commission for its review by September 5, 2008.

The ICA amendment was filed with the Commission on September 5, 2008, and went into effect by

24 operation of law.

2 5 On August 29, 2008, a Procedural Order was issued in this matter requiring Qwest, Arizona
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l Dialtone, and Utilities Division Staff ("Staff"), jointly or severally, to make filings updating their

2 positions in this matter and indicating how they believe this matter should proceed, in light of the

3 resolution of the Arbitration matter.

4 The parties made their filings on September 12, 2008. Qwest requested that this matter be kept

5 open, with no procedural schedule, because it might be necessary to resolve differences between the

6 parties over back-billing calculations or to enforce the terms of the ICA Amendment. Qwest further

7 stated that this matter might need to proceed in the event Arizona Dialtone appealed Decision No.

8 70460. Arizona Dialtone stated that the back-billing amount must be quantified in this matter, that

9 Qwest should be required to submit a calculation of the dollar amount of back-billings to which it

10 claims entitlement pursuant to Decision No. 70460, that Arizona Dialtone could then file a response

11 indicating its agreement or disagreement, that Staff could then respond, and that the Commission could

12 then enter an order regarding the dollar amount of back-biilings in this matter. Staff recommended that

13 a Procedural Order be issued giving Qwest 30 days to eidier (l) move to dismiss its Complaint because

14 it is now moot, or (2) identify any issues that Qwest believes are unresolved and that still need to be

15 addressed in this matter.

16 Subsequent to the parties' filings, Arizona Dialtone filed a Complaint and Motion for Stay

17 against the Commission and Qwest in U.S. District Court challenging Decision No. 70460's

18 requirement for the ICA amendment to include language allowing Qwest to back bill Arizona Dialtone

19 the difference between the UNE-P rates Arizona Dialtone paid and the corresponding resale rates for

20 the services received during the post-transition period. The federal district court case is still pending.

21 On March 93 and 12, 2009, Arizona Dialtone filed a Motion for Order Regarding Qwest

22 Corporation's Backbilling Calculations and Threatened Disconnection of Services ("Motion"). In its

23 Motion, Arizona Dialtone asserts that it has been billed by Qwest for the transition period and the

24 first installment of the post-transition period and lacks sufficient information to determine whether

25 the back-billing amounts asserted by Qwest are valid. Arizona Dialtone requests that the

26 Commission (1) order Qwest to provide to Arizona Dialtone Qwest's calculations of the back-

27

28 The initial filing was made in the Arbitration docket.3
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1 billings, including a statement of charges by line number and by month for all lines provisioned by

2 Qwest to Arizona Dialtone in Arizona, and (2) issue an interim order prohibiting Qwest from

3 disconnecting Arizona Dialtone's services except upon further Commission order after the back-

4 billing issues have been resolved. Arizona Dialtone stated that it would then, within 30 days after

5 receiving the information the Commission orders Qwest to produce, make a filing with the

6 Commission indicating whether it contests any portion of Qwest's calculations and, if it does,

7 requesting an evidentiary hearing to resolve any disputed issues.

8 On March 13, 2009, Qwest tiled a response to the Motion, stating that the Commission should

9 deny the Motion as to the transition period, because Arizona Dialtone has not appealed the transition

10 period back-billing language in federal district court, and should hold the Motion in abeyance as to

l l the post-transition period back-billing. Qwest stated that Arizona Dialtone should be ordered to file,

12 within 10 days, a detailed explanation of its dispute and to pay the portion that is not in dispute and

13 that the parties should meet and confer telephonically regarding how each believes the post-transition

14 period calculation should be made. Qwest further stated that it will not terminate services for

15 nonpayment of the post-transition period back-billing before the Commission establishes a

16 Procedural Order addressing the revised statement of dispute and addressing whether Qwest may

17 terminate service for such nonpayment.

18 Staff has indicated that it does not intend to file a response to the Motion.

19 Because Qwest and Arizona Dialtone appear to be having difficulty implementing the terms

20 of their ICA amendment as related to back-billing and sharing information with each other, it is

21 appropriate to schedule a procedural conference to discuss the back-billing dispute, how the back-

22 billing dispute should be resolved, and how this matter should proceed. Further, it is appropriate to

23 require Qwest and Arizona Dialtone to provide to each other and the Hearing Division, before the

24 procedural conference, their own calculations of the transition period and post-transition period back-

25 billing amounts. In addition, because both Qwest and Arizona Dialtone have revealed in their recent

26 filings dollar amounts that previously were asserted to be confidential, both parties shall also be

27 required to state their positions regarding the extent to which the back-billing information provided as

28 required herein is asserted to be confidential,

3
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Finally, it is appropriate to requireStaff to indicate whether it desires to participate further in1

2 this matter.

3 IT IS THEREFORE ORDERED that a procedural conference in this matter shall be held on

4 April 22, 2009, at 2:00 p.m., or as soon thereafter as is practicable, in the 2"d Floor Conference

5 Room at the Commission's Offices at 1200 West Washington Street, Phoenix, Arizona 85007.

6 IT IS FURTHER ORDERED that Qwest shall provide to Arizona Dialtone and file, by

7 April 9, 2009, (l) a complete accounting of how the transition period back-billing amounts were

8 calculated, by line number and month, (2) a complete accounting of how the post-transition period

9 back-billing amounts were calculated, by line number and month, and (3) Qwest's position as to the

10 confidentiality of the back-billing information provided by it as ordered herein. If Qwest believes

l l that any of the back-billing information to be provided by it is confidential, Qwest shall file a

12 redacted copy of the information and shall provide an unredacted copy of the information to the

13 undersigned.

14 IT IS FURTHER ORDERED that

15 April 9, 2009, (1) a complete accounting of how it has calculated, by line number and month, the

16 transition period back-billing amount that is owed to Qwest; (2) a complete accounting of how it has

17 calculated, by line number and month, the post-transition period back-billing amount that is owed to

18 Qwest,6 and (3) Arizona Dialtone's position as to the confidentiality of the back-billing information

19 provided by it as ordered herein. If Arizona Dialtone believes that any of the back-billing

20 information to be provided by it is confidential, Arizona Dialtone shall file a redacted copy of the

21 information and shall provide an unredacted copy of the information to the undersigned.

22 IT IS FURTHER ORDERED that Staff shall file, by April 9, 2009, a statement regarding

23 whether it desires to participate further in this matter.

24 IT IS FURTHER ORDERED that withdrawal of representation must be made in compliance

25

26 4

27 6

28

Arizona Dialtone shall provide to Qwest and file, by

As used in this Procedural Order, "complete accounting" means that all information necessary to calculate the amount
shall be provided, whether a specific type of information is specifically listed in this Procedural Order or not.

See note 4.
For purposes of determining the back~billing amount owed for the post-transition period, Arizona Dialtone shall

operate under the assumption that Commission Decision No. 70460 is valid and will be upheld by the federal district
court.
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1 with A.A.C. R14-3-l04(E) and Rule 1.16 of the Rules of Professional Conduct (under Rule 42 of the

2 Rules of the Arizona Supreme Court). Representation before the Commission includes appearances

3 at all hearings and procedural conferences, as well as all Open Meetings for which the matter is

4 scheduled for discussion, unless counsel has previously been granted permission to withdraw by the

5 Administrative Law Judge or the Commission.

6 IT IS FURTHER ORDERED that all parties must comply with Rules 31 and 38 of the Rules

7 of the Arizona Supreme Court and A.R.S. § 40-243 with respect to the practice of law and admission

8 pro hoc vice.

9 IT IS FURTHER ORDERED that the Ex Parte Rule (A.A.C. R14-3-l 13-Unauthorized

10 Communications) applies to this proceeding and shall remain in effect until the Commission's

l l Decision in this matter is final and non-appealable.

12 IT IS FURTHER ORDERED that the Presiding Officer may rescind, alter, amend, or waive

13 any portion of this Procedural Order either by subsequent Procedural Order or by ruling at hearing.

14 DATED this I  ( L - day of March, 2009.

15

16

17 S H n. HARP G
ADMINISTRATIVE LAW JUDGE

27
18

Copies of the foregoing mailed/delivered
19 this ay of March, 2009, to:

20

21

Norman G. Curtright, Corporate Counsel
QWEST CORPORATION
20 East Thomas Road, 16"' Floor
Phoenix, AZ 85012
Attorney for Qwest Corporation

Janice Alward, Chief Counsel
Legal Division
ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, AZ 85007
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24

Glenn B. Hotchkiss
CHIEFETZ, IANNITELLI & MARCOLINI, P.C.
Viad Tower, 19th Floor
1850 North Central Avenue
Phoenix, AZ 85004
Attorney for Arizona Dialtone, Inc.

Ernest G. Johnson, Director
Utilities Division
ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, AZ 85007

25 ARIZONA REPORTING SERVICE, INC.
2200 North Central Avenue, Suite 502
Phoenix, Arizona 85004-148126

27

Tom Bade, President
ARIZONA DIALTONE, INC.
7170 West Oakland
Chandler, AZ 85226

By:

28
Debra Br6}AIes .
Secretar1¢ t Sarah N. Halprlng
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